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Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

JAMES CARTER, an individual, and 
ANASTASIA DUBOSHINA,  
Individually and as Successor in 
Interest to the Estate of Nico James 
Carter, 

 Plaintiffs, 

v. 

HYATT HOTELS CORPORATION; 
HYATT CORPORATION; PLAYA 
HOTELS AND RESORTS, N.V.; 
PLAYA RESORTS MANAGEMENT, 
LLC; PLAYA MANAGEMENT USA, 
LLC; and DOES 1 through 100, 

  Defendants. 

CASE NO. 

Complaint for Damages for 
Wrongful Death and Survivorship 
and Demand for Jury Trial 

COME NOW the Plaintiffs, JAMES CARTER, an individual, and 

ANASTASIA DUBOSHINA, individually and as Successor in Interest to 

the Estate of Nico James Carter (“The Carters”), and for causes of action 

against the Defendants, and each of them, complain and allege as follows: 

'23CV1838 AHGBAS
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INTRODUCTION 

1. This case involves the tragic—and entirely preventable—death 

of a young child, Nico James Carter (“Nico”) at the Hyatt Ziva resort in 

Puerto Vallarta. Because of the misrepresentations, misconduct, and 

inexcusable negligence of Defendants Hyatt Hotels Corporation, Hyatt 

Corporation, Playa Hotels and Resorts, N.V., Playa Resorts Management, 

LLC, Playa Management USA, LLC, and Does 1 through 100 

(“Defendants”), Nico fell from an open, unprotected floor-level window 

that was missing its pane and hit the concrete deck nine stories down 

below. He did not live to see his second birthday. 

2. Hyatt is a world-wide luxury hotel brand that trades heavily on 

name recognition and image. Through carefully curated brand 

management and exhaustive promotional efforts, Hyatt’s various corporate 

entities, including the Defendants herein, have convinced travelers to 

associate the Hyatt name with luxury, comfort, and most of all, safety.  

3. Hyatt Hotel Corporation’s SEC filings reflect this mission. In its 

2020 10-K, Hyatt Hotels Corporation states, “We are focused on the high-

end traveler, positioning our brands at the top of each segment in which 

we operate. Our marketing strategy is designed to drive loyalty and 

community, while meeting the specific business needs of hotel operations.” 

It further says, “We are focused on targeting the distinct guest segments 

that each of our brands serves and supporting the needs of the hotels by 

thorough analysis and application of data and analytics.”  

4. This is especially true for Hyatt’s “all-inclusive” resorts like the 

Hyatt Ziva Puerto Vallarta, which Defendants promote as having 

everything any traveler could want. “Hyatt Ziva Puerto Vallarta is the 

perfect Mexico vacation destination for guests seeking a relaxing and 

pampered experience and if the chord for adventure strikes, activities on 
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and off resort grounds abound. The resort renovation is magnificent and 

brings the all-inclusive experience to the next level of indulgence.”1  

5. Of the Hyatt Ziva Puerto Vallarta in particular, Defendants tout 

that it has “luxurious accommodations,” “unique amenities,” and “world 

class” spas—all included. Defendants claim it is the perfect spot for “family 

fun” and the Hyatt Ziva puts “Safety First.” 

6. The Carters believed Defendants’ representations. They were 

frequent Hyatt guests in the United States and World of Hyatt loyalty 

members.   

7. The Carters were the exact kind of American guests Defendants 

sought in marketing the Hyatt Ziva Puerto Vallarta hotel: a young, 

hardworking American couple who built a successful business and had 

recently started a family. The Carters had always loved traveling, and once 

their son was born, they enjoyed taking fun family vacations and making 

cherished family memories. 

8. The World of Hyatt webpage assures travelers like the Carters 

that they can experience Hyatt’s brand standards anywhere there is the 

Hyatt name. For example, it proclaims: 
 

PEACE OF MIND TRAVELS WITH YOU.  
 

  
 

 
 

Be assured with our Care & Cleanliness Commitment 
  

 
 
1  https://newsroom.hyatt.com/122214Hyatt-Ziva-Puerto-Vallarta-Opens-In-Mexico (last 
visited, June 27, 2023). 
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9. The Carters also regularly received Hyatt advertisement emails, 

which prominently displayed the World of Hyatt hotels across the globe, 

including Hyatt Ziva. 

 

10. And the Hyatt Ziva website reassured them, saying Hyatt 

valued “Safety First, Wellbeing Always”: 

11. The Carters had stayed at Hyatt hotels in the United States, and 

intentionally chose to book at a Hyatt hotel for their trip to Puerto Vallarta, 

Mexico because they enjoyed the Hyatt hotel experience and standards. 
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12. The Carters booked their stay at the Hyatt Ziva Puerto Vallarta 

through Hyatt’s website, hyatt.com. They went on their Mexican vacation 

in search of enjoyment, but instead experienced devastating tragedy. 

13. Upon checking in to the hotel, the Carters were assigned to a 

room on the ninth floor of the Hyatt Ziva Puerto Vallarta. On the morning 

of October 11, 2021, James Carter and his almost two-year-old son Nico 

walked out from their hotel room over to the elevator bay area as Anastasia 

was packing a backpack for the day. James watched as Nico walked up to 

what appeared to be a balcony area with safety glass panels near the 

elevators. Nico was looking out the window in wonder at the “stunning 

ocean vistas” that the Hyatt Ziva touts. Then suddenly, Nico vanished. 

James quickly realized to his horror that the area was not protected by 

safety glass panels. On that day, in that moment, Nico fell nine stories to 

his death. 

14. At the exact moment of Nico’s fall, Anastasia was walking out 

of their room to meet James and Nico and let them know she was ready. 
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She heard a loud, guttural scream from her husband just a short distance 

away and she immediately realized something horrible had happened to 

Nico.   

PARTIES 

15. Plaintiffs James Carter and Anastasia Duboshina are the 

surviving parents of Decedent Nico James Carter. Plaintiffs bring this 

wrongful death action as specified in Section 377.60, subd. (b) of the Code 

of Civil Procedure on behalf of and for the benefit of all survivors, heirs at 

law, and next of kin of the Decedent.  

16. Additionally, Plaintiffs are the successors-in-interest to 

Decedent under Code of Civil Procedure section 377.30 and bring this 

survival action as specified therein. As required by Code of Civil Procedure 

section 377.32 (a), Plaintiffs attach the statement from the successor-in-

interest as Exhibit 1 and incorporate the same by reference. 

17. As required by Code of Civil Procedure section 377.32(c), a 

certified copy of Decedent’s certified death certificate is attached as Exhibit 

2 and incorporated by this reference. 

18. Defendant Hyatt Hotels Corporation (“Hyatt Hotels”) is a 

Delaware corporation, headquartered and with its principal place of 

business in Chicago, IL.  

19. Defendant Hyatt Corporation (“Hyatt Corp.”) is a Delaware 

corporation, headquartered and with its principal place of business in 

Chicago, IL.  

20. Defendants Hyatt Hotels, Hyatt Corp., (collectively, “Hyatt” or 

“Hyatt Defendants”) and DOES 1 through 100 actively do business and 

solicit business in California, both directly and indirectly. Defendants 

Hyatt and DOES 1 through 100 engage in written and online promotions in 

California aimed at convincing California residents such as Plaintiffs to 

Case 3:23-cv-01838-BAS-AHG   Document 1   Filed 10/05/23   PageID.6   Page 6 of 26



 
 

880  Page 7 
 

Complaint for Damages for Wrongful Death and Survivorship and Demand for Jury Trial 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

stay at Hyatt-branded properties. These promotions are done both directly 

by Defendants Hyatt and DOES 1 through 100 and indirectly through the 

relationships between Defendants Hyatt and DOES 1 through 100 and 

various third-party travel services and promotional services. But regardless 

of where the message comes from, Defendants Hyatt and DOES 1 through 

100 control both the content and the geographic targeting of the messages 

and specifically direct those marketing messages to California residents.  

21. Defendant Playa Hotels and Resorts, N.V. is a business entity 

incorporated under the laws of the Netherlands with its principal place of 

business in Amsterdam. Defendant Hyatt is one of the major shareholders 

of Playa Hotels and Resorts, N.V. and an employee of Hyatt serves on the 

board of directors for Playa Hotels and Resorts, N.V. 

22. Defendant Playa Management USA, LLC is a Delaware 

Corporation with its principal place of business in Florida. Defendant Playa 

Management USA, LLC is a subsidiary of Defendant Playa Hotels and 

Resorts, N.V. 

23. Defendant Playa Resorts Management, LLC is a Delaware 

Corporation with its principal place of business in Virginia. Defendant 

Playa Resorts Management, LLC is a subsidiary of Defendant Playa Hotels 

and Resorts, N.V.  

24. Defendants Playa Hotels and Resorts, N.V., Playa Management 

USA, LLC, and Playa Resorts Management, LLC (collectively “Playa” or 

“Playa Defendants”) jointly own, operate, control, manage, maintain, and 

staff the Hyatt Ziva Puerto Vallarta resort.  

25. Defendants Does 1 through 100, inclusive, are unknown 

persons or entities. Plaintiffs are ignorant of their true names and capacities 

and for that reason have sued these defendants by fictitious names. 
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Plaintiffs will seek to amend this complaint to show their true names and 

capacities when the same has been ascertained. 

26. Plaintiffs are informed and believe, and on that basis allege, 

that each of the defendants designated herein as a Doe was, in some 

manner, negligent by act or omission or otherwise responsible for the 

occurrence and injuries alleged herein. 

27. Plaintiffs are informed and believe and thereon allege that at all 

times relevant, Hyatt Hotels, and Does 1 through 100, inclusive and each of 

them, owned, leased, occupied, designed, constructed, built, operated, 

controlled, managed, supervised, maintained, modified, repaired, and 

oversaw the subject property. 

28. Plaintiffs are informed and believe and thereon allege that at all 

times mentioned, each of the defendants were the agent, servant, and 

employee of each of the remaining defendants, and at all times herein 

mentioned, each was acting within the purpose and scope of said agency, 

service, and employment. 

JURISDICTION AND VENUE 

29. This Court has subject matter jurisdiction pursuant to 28 U.S.C. 

§ 1332(a)(1) because Plaintiffs and Defendants are citizens of different 

states and the matter in controversy exceeds $75,000. 

30. Venue is proper in this district pursuant to 28 U.S.C. § 1391 

because a substantial part of the events or omissions giving rise to 

Plaintiffs’ claims occurred within this District. Plaintiffs also resides in this 

District. 

31. The Court has personal jurisdiction over Defendants because 

their contacts with the State of California are systematic, continuous, and 

sufficient to subject them to personal jurisdiction in this Court. More 

specifically, Defendants have purposefully availed themselves of the 
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privilege of conducting business in this state by soliciting business here, 

including the trip that is the subject of this Complaint. 

32. All Defendants collectively operated a joint venture with 

respect to the Hyatt Ziva Puerto Vallarta. All Defendants had a joint 

ownership, either directly or indirectly, in the Hyatt Ziva Puerto Vallarta 

business; they had joint control over the business or certain aspects of it, 

and they agreed to share the in profits and losses of the business.  

33. Furthermore, each Defendant ratified the conduct of the 

remaining Defendants in marketing, booking stays at, operating, 

managing, maintaining, and otherwise running the Hyatt Ziva Puerto 

Vallarta, including the actions giving rise to this lawsuit, even if that 

conduct was not originally authorized by Defendants.  

34. Finally, each Defendant had a non-delegable duty to own, 

operate, control, and maintain the Hyatt Ziva Puerto Vallarta in a 

reasonably safe condition.  

FACTUAL BACKGROUND 

A. Defendants jointly lead customers to believe the Hyatt Ziva Puerto 
Vallarta is owned or controlled by Hyatt and will adhere to Hyatt’s 
proclaimed luxury and safety standards 

35. To even the most experienced traveler, the Hyatt Ziva Puerto 

Vallarta appears to be a Hyatt owned and operated property. This is no 

accident. Rather, it is the intended result of a meticulously tailored 

marketing program by the Defendants herein, particularly Hyatt Hotels 

Corporation and Hyatt Corporation. While Defendants are careful never to 

outright say that the Hyatt Ziva Puerto Vallarta is a Hyatt property—since 

it is claimed by Defendants to be a Hyatt franchise—everything Defendants 

do is intended to encourage potential travelers and guests to reach that 

conclusion.  
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36. Defendants seek to create a unified brand across all properties, 

including franchises. Defendants hold Hyatt out to the public as a singular 

brand. There are many varieties—Grand Hyatt, Hyatt Regency, Park Hyatt, 

and, in this case, Hyatt Ziva. But they are all Hyatt. According to the 

Hyatt.com website, “[a]s of December 31, 2021, the Company’s portfolio 

included more than 1,150 hotel and all-inclusive properties in 70 countries 

across six continents.”  

37. Hyatt states “Hyatt Ziva” is one of Hyatt’s “all-inclusive resort 

brands” with locations in Cancun, Mexico, Puerto Vallarta, Mexico, and 

Montego Bay, Jamaica, among others. The Hyatt Ziva Puerto Vallarta was 

acquired by Hyatt in 2014, 45 years after it was constructed and operated 

by another entity. According to a 2014 Hyatt press release, the Hyatt Ziva 

Puerto Vallarta “is the culmination of an approximate $20 million 

expansion, renovation, and repositioning that is intended to reinvent this 

resort destination in a way that brings effortless indulgence to the all-

inclusive vacation experience.” Corporate documents also confirm some or 

all of the Defendants are part of the ownership group. 

38. The website for the Hyatt Ziva is a part of the main Hyatt 

website: https://www.hyatt.com/en-US/hotel/mexico/hyatt-ziva-puerto-

vallarta/pvrif. And Hyatt Hotels and Does 1 through 100 exercise total 

control over the Hyatt Ziva section of the website, including content and 

communications, and nothing on the Hyatt Ziva section of the website 

discloses that it is not owned and operated by Hyatt Hotels and DOES 1 

through 100. 

39. Likewise, the contact email on the Hyatt Ziva websites is 

beatriz.ulloa@hyatt.com, and reservations and payments for the Hyatt Ziva 

Puerto Vallarta are made directly through the websites to Hyatt. 
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40. Additionally, the Hyatt Defendants and DOES 1 through 100 

use the World of Hyatt loyalty program to convince guests that all Hyatt 

properties will live up to Hyatt’s advertised standards. As Hyatt Hotels 

explains: “The World of Hyatt loyalty program and its digital platforms are 

also key components of building loyalty and driving revenue. The loyalty 

program focuses on deepening relationships with members, driving repeat 

stays, guest satisfaction, recognition, and differential services and 

experiences for our most loyal guests. The digital platforms are the primary 

distribution channels providing guests, customers, and members with an 

efficient source of information about Hyatt hotels, distinct brand 

experiences, and a seamless booking experience. With a combined focus on 

increasing brand awareness, building a community of loyalists, and 

enhancing digital engagement, World of Hyatt marketing is aimed at Hyatt 

becoming the most preferred hospitality brand.” 

41. Defendants, however, contend the Hyatt Ziva is not directly 

owned and run by Defendants. Instead, they say that the Hyatt Ziva Puerto 

Vallarta is owned by Cameron del Pacifico, S. de R.L. de C.V. d/b/a Hyatt 

Ziva Puerto Vallarta (“Cameron”) and managed by Playa Resorts 

Management Mexico, S. de R.L. de C.V. (“Playa Mexico”). But even that 

information is difficult to confirm, as Defendants do not advertise that fact 

anywhere.  

42. The Playa Defendants jointly participate in this scheme as well. 

At all times relevant, the represent, both affirmatively and by omission, 

that the Hyatt Ziva Puerto Vallarta is owned and operated by the Hyatt 

Defendants and is operated and maintained in accordance with the high 

standards the Hyatt Defendants have created for their brand image. This 

includes using the Hyatt name and logo, making the hotel appears as if it is 

staffed by Hyatt personnel, accepting the benefits of the Hyatt Defendants’ 
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marketing campaigns despite knowing the campaigns are misleading, and 

declining to inform customers in any meaningful way that the Hyatt Ziva 

Puerto Vallarta is not directly owned or operated by the Hyatt Defendants.  

43. All Defendants are motivated to drive customer traffic to the 

Hyatt Ziva Puerto Vallarta because Defendants receive a percentage of the 

profits from the Hyatt Ziva Puerto Vallarta. 

B. In researching, booking, and paying for their stay at the Hyatt Ziva 
Puerto Vallarta, the Carters dealt exclusively with Hyatt Hotels and 
DOES 1-100.  

44. Before booking their stay at the Hyatt Ziva Puerto Vallarta, the 

Carters had been interested in taking a trip to a Mexican resort. The Carters 

wanted to make sure their stay would be a safe and enjoyable experience.  

45. In addition, the Carters had recently given birth to their first 

child, Nico. Because Nico was not yet two, they wanted to be sure that the 

resort they chose would be safe and appropriate for a family with young 

children and would meet the standards of a premium hotel.  

46. The Carters had been receiving emails from the Hyatt 

Defendants and Does 1 through 100, as well as independent travel services, 

touting Hyatt’s pedigree and status as a luxury hotelier, and also 

mentioning the Hyatt Ziva Puerto Vallarta.    

47. The Carters had previously stayed at a Hyatt hotel in Florida 

and had a positive experience there. They were also very familiar with 

Hyatt’s carefully cultivated brand image through extensive marketing by 

Hyatt Hotels and Does 1 through 100.  

48.  Defendants advertised the Hyatt Ziva Puerto Vallarta resort as 

being suitable for “all ages,” and “the perfect spot” for “family fun.” The 

Carters relied on those representations in choosing to stay at the Hyatt Ziva 
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Puerto Vallarta and take Nico there. They were also both members of the 

World of Hyatt loyalty program and would earn points for the stay.  

49. Relying on the representations made by Defendants, both 

directly and indirectly, that the Hyatt Ziva Puerto Vallarta was suitable for 

families with young children, and believing based on all of the facts 

outlined above that the Hyatt Ziva Puerto Vallarta was owned and 

operated by Hyatt and would provide safe accommodations consistent 

with the Hyatt luxury brand, Ms. Duboshina made their reservations 

through the Hyatt website. As a part of that process, she paid the Hyatt 

Defendants and Does 1 through 100 to hold the reservation.  

50. She then received confirmation of the reservations through a 

“Hyatt Hotels and Resorts” email address and received rewards from her 

World of Hyatt account for making the reservations.  

51. During the entire process, she dealt only with Hyatt Hotels and 

Does 1 through 100. She had no contact with, nor paid any money to, 

Cameron, Playa Mexico, or Playa NV.  

C. Upon arriving at the Hyatt Ziva property, James Carter was forced 
to sign a document that has an unenforceable and unconscionable 
forum selection clause and choice of law clause.  

52. When the Plaintiffs were waiting to check in to the Hyatt Ziva 

Puerto Vallarta, James Carter was asked to sign a document as a part of the 

check in process. 

53.  Buried within that document was the following clause: 
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54. Though difficult to tell from the tiny print and the fact that the 

paragraph starts with a discussion of safety deposit boxes, this paragraph 

has buried in the middle of it a forum selection and choice of law clause 

specifying Mexico as the forum and Mexican law as the applicable law.  

55. James Carter was presented with this document as a part of the 

check-in process. None of the terms were highlighted for him nor 

explained to him by anyone at the hotel, nor was he given an opportunity 

to negotiate any of the terms. He was in a very unequal bargaining position 

compared to the hotel. The manner of presentation reasonably led him to 

believe he had to sign the document “as is” to be able to complete the check 

in process. 

56. This was the first time during any part of the booking or 

traveling process that any forum selection clause or choice of law clause 

was presented to the Plaintiffs. Defendants did not advise them at any time 

prior to their arrival at the hotel that they would be presented with a forum 

selection or choice of law clause. Meaning, by the time this clause was 

presented to them, they had already booked their stay, paid for their 

flights, and traveled to the hotel.  

57. Before this trip, Plaintiffs had never stayed at an international 

Hyatt resort and had never previously seen or been made aware of forum 

selection and choice of law clauses at such resorts.  

58. Given the manner of presentation and the fact that the forum 

selection clause and choice of law clause are reproduced in tiny print in the 

middle of an unrelated paragraph, Plaintiff James Carter did not see it 

before signing the document. It was not reasonably communicated to him. 

59. Additionally, none of the named Defendants herein are parties 

to that document, nor is there any suggestion that they are intended third 

party beneficiaries. And although Defendants misleadingly hold out the 
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Hyatt Ziva Puerto Vallarta as a Hyatt property, they deny that they have 

any ownership or management responsibilities at that hotel.  

60. As such, the forum selection and choice of law clauses are 

procedurally and substantively unconscionable and unenforceable.  

D. Young Nico falls to his death because of the negligence of Hyatt 
Hotels and DOES 1 through 100.  

61. On or about October 11, 2021, the Carters and their toddler son 

Nico were staying as guests at the Hyatt Ziva hotel in Puerto Vallarta, 

Mexico. They were assigned a room on the ninth floor.  

61. On or about October 11, 2021, the ninth floor of the Hyatt Ziva 

Puerto Vallarta featured a common area balcony by the elevator that had 

floor-level windows, as shown in the picture to the right. This 

configuration was created and 

allowed to persist despite the 

building being a high-rise 

structure.  

62. There were glass 

doors in front of this open area 

which, when opened (as they 

were usually left, including on 

this day), revealed a partial 

railing. The top part of this 

balcony area was open air and 

the bottom part, as shown by 

the black railings, is supposed to 

be closed off with solid safety 

glass. However, the safety glass 

panels at this location were 
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removed, a fact not known to the Carters.  

63. By itself, this design, which was either created by or approved 

of by Defendants was dangerous enough to families with young children. 

But even worse, on or about October 11, 2021, one part of the enclosed area 

was inexplicably missing its safety glass panel. 

64. Despite this missing 

panel, access to the area that day 

was not restricted in any way and 

there were no markings, cones, 

warnings, tape, or any other 

indicators that would allow hotel 

guests to know the panel was 

missing. And since the panels are 

clear, it was not possible for the 

Carters to visibly discern that one 

of the panels was absent. The 

danger was invisible to the Carters.   

65. The design of this 

balcony was all the more dangerous because there were other identical 

balconies throughout the hotel, including the one attached to the Carters’ 

room, that did have safety glass panels covering this portion of the 

balcony. It is completely reasonable that hotel guests would believe this 

common room balcony had the same protective safety glass that the 

identical balconies in their rooms had. 

66. The incredibly dangerous and misleading configuration of the 

common area balcony was all it took to end young Nico’s life. On or about 

October 11, 2021, the Carters were starting their day. Anastasia was 

preparing a backpack with beach items and food for Nico, while James 
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Carter was standing in the common area with Nico.   

67. Anastasia walked out of the hotel room door to let James and 

Nico know she was ready when she suddenly heard a horrible scream from 

her husband. Nico had stepped onto the balcony between the open sliding 

door and the part of the railing that was missing the panel, and plunged 

more than 100 feet below to a concrete deck area.  

68. Nico was pronounced dead at the scene.  

FIRST CAUSE OF ACTION 

Wrongful Death – Vicarious Liability 

(As to all Defendants) 

69. Plaintiffs reallege and incorporate by reference each and every 

allegation stated above as though fully set for herein. 

70. As set forth above, Defendants jointly and intentionally or 

carelessly created the impression that the Hyatt Ziva Puerto Vallarta and 

its owners and operators, including Cameron and Playa Mexico and their 

employees and agents, were the employees and agents of the Hyatt 

Defendants.   

71. Defendants did this through a joint, carefully crafted and 

orchestrated campaign to lure visitors to the Hyatt Ziva Puerto Vallarta by 

creating the false impression that it is owned and operated by the Hyatt 

Defendants, that the employees and agents at the Hyatt Ziva Puerto 

Vallarta are employees and agents of the Hyatt Defendants, and that the 

Hyatt Ziva Puerto Vallarta was maintained to the high safety standards 

Hyatt touts for all of its properties.  

72. Plaintiffs James Carter and Anastasia Duboshina reasonably 

believed the marketing and representations made by Defendants about the 

Hyatt Ziva Puerto Vallarta and its owners and operators and that the 

employees and agents at the Hyatt Ziva Puerto Vallarta are employees and 
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agents of the Hyatt Defendants.  

73.    Plaintiffs James Carter and Anastasia Duboshina reasonably 

relied to their detriment on the marketing and representations made by 

Defendants about the Hyatt Ziva Puerto Vallarta and its owners and 

operators in deciding to book their family vacation at the Hyatt Ziva 

Puerto Vallarta.  

74. Because of the marketing and misrepresentations/omissions 

made by Defendants, Plaintiffs ended up staying at a resort hotel that was 

negligently owned, operated, and maintained and that had multiple 

dangerous conditions that were not visible to a layperson.  

75. Because of this joint venture relationship, each Defendant is 

jointly liable for the tortious conduct of the remaining Defendants.  

76. Additionally, because of their agency relationship, Defendants 

are vicariously liable for the negligence of Cameron, Playa Mexico, and any 

other business entity responsible for the ownership, operation, and 

maintenance of the Hyatt Ziva Puerto Vallarta, and their employees and 

agents.  

77. This negligence includes, among other things, creating a 

dangerous condition on the Hyatt Ziva Puerto Vallarta premises, or 

allowing it to exist despite actual or constructive knowledge of its 

existence, and failing to provide any warnings of this condition or take any 

protective measures to guard against this dangerous condition.  

78. In addition, Defendants are directly liable for their involvement 

in creating and maintaining the dangerous condition described herein and 

in failing to properly inspect or repair the dangerous condition.  

79. Defendants are thus liable for misrepresenting, both 

affirmatively and by omission, the qualities and characteristics of the Hyatt 

Ziva Puerto Vallarta. Defendants are also liable for negligently creating, 
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building, modifying, operating, managing, and supervising the Hyatt Ziva 

Puerto Vallarta premises, including the windowless balcony on the ninth-

floor elevator bay area more than 100 feet above a concrete walkway 

below. This negligence created a hidden, camouflaged, hazardous, 

invisible, and dangerous condition of property that caused Decedent’s fall 

and death. 

80. Defendants, through their agents, were negligent in that they 

failed to use reasonable care to keep the Hyatt Ziva Puerto Vallarta in a 

reasonably safe condition and to discover the unsafe condition at that 

property. Defendants, through their agents, also failed to warn the 

Plaintiffs and Decedent of that dangerous, defective, and unsafe condition, 

although the Defendants knew, or in the exercise of ordinary care should 

have known of that condition. Furthermore, Defendants failed to fix or 

remedy the dangerous condition despite their actual or constructive 

knowledge of that condition, and failed to guard against that condition by 

providing protective barriers or warnings or restricting guest access to the 

area where the dangerous condition existed.  

81. By failing to properly maintain, own, construct, build, manage, 

operate, assemble, set-up, design, sign, inspect, modify, repair, control, 

survey, plan, approve, staff, supervise, promote, and advertise the Hyatt 

Ziva Puerto Vallarta, Decedent Nico Carter was fatally injured, as alleged 

above, and Defendants, and each of them, were negligent and breached 

their duty of due care owed to Plaintiffs’ Decedent and to Plaintiffs’ 

Decedent's family, including Plaintiffs. 

82. Defendants also negligently and carelessly, employed, 

supervised, hired, trained, controlled, screened, sponsored, directed, and 

managed their employees and personnel at the Hyatt Ziva Puerto Vallarta, 

including hotel staff and management, and failed to investigate the skill, 
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competence, ability and prior conduct of hotel staff and management, to 

determine whether they could perform their job duties in a reasonable 

manner. 

83. The employees and personnel at the Hyatt Ziva Puerto Vallarta 

were unfit to perform the job duties required of them and performed their 

duties in a negligent and careless manner so as to cause Decedent Nico 

Carter’s fatal injuries described above. 

84. Defendants knew or should have known that the hotel staff and 

management employees at the Hyatt Ziva Puerto Vallarta were unfit to 

perform their job requirements and Defendants were negligent in hiring 

and supervising hotel staff and management, so as to legally cause the 

injuries suffered by Decedent Nico Carter. 

85. As a direct and legal result of the negligence and carelessness of 

the Defendants, directly and indirectly, Decedent Nico Carter fell to his 

death from the dangerous, hazardous, and unsafe condition at the Hyatt 

Ziva Puerto Vallarta that the Defendants created and failed to repair, 

protect against, or warn about.  

86. As a direct and legal result of the negligence and carelessness of 

the Defendants, Plaintiffs sustained damages from the wrongful death of 

Nico Carter and are entitled to recover all damages allowed under law, 

including damages for the value of Nico Carter’s life, loss of financial 

support, future contributions and pecuniary benefits, loss of gifts or 

benefits, services, loss of love, companionship, comfort, care, assistance, 

protection, affection, society, and moral support, and Decedent’s survivors 

were caused to incur funeral and burial expenses, and other damages, and 

are thus entitled to recover fair and reasonable monetary compensation for 

those damages. 

87. As a direct and legal result of the negligence and carelessness of 
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the Defendants, Decedent Nico Carter experienced conscious terror, 

anguish, and physical pain and suffering before his death. Plaintiffs, as the 

successors in interest to the estate of Nico Carter, are entitled to recover all 

survivorship damages, including for Nico’s pre-death noneconomic 

damages.    

SECOND CAUSE OF ACTION 

 Violation of the California Consumer Legal Remedies Act 

Cal. Civ. Code §§ 1750, et seq. 

(As to all Defendants) 

88. Plaintiffs incorporate by reference all allegations in this 

Complaint as though fully set forth herein. 

89. Defendants and Plaintiffs are “persons” within the meaning of 

Cal. Civ. Code § 1761(c).  Plaintiffs are “consumers” within the meaning of 

Cal. Civ. Code § 1761(d).  

90. The California Consumer Legal Remedies Act (“CLRA”) 

prohibits “unfair or deceptive acts or practices undertaken by any person 

in a transaction intended to result or which results in the sale or lease of 

goods or services to any consumer[.]” Cal. Civ. Code § 1770(a).  

91. In the course of their business, Defendants, directly and 

indirectly, violated the CLRA as detailed above. Specifically, in developing 

and orchestrating a comprehensive and carefully tailored resort marketing 

and operation plan that leads consumers, including Plaintiffs, to reasonably 

believe the Hyatt Ziva Puerto Vallarta, and other Hyatt resorts, are owned, 

operated, managed, or overseen by the Hyatt Defendants rather than 

independent entities. In doing these acts, Defendants engaged in one or 

more of the following unfair or deceptive acts or practices as defined in 

Cal. Civ. Code § 1770(a): 

(a) Representing that the Hyatt Ziva Puerto Vallarta has the 
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approval, characteristics, uses, or benefits that it does not have;  

(b) Representing that the Hyatt Ziva Puerto Vallarta is of a 

particular standard, quality, and grade when it is not; and 

(c) Advertising luxury accommodations at the Hyatt Ziva Puerto 

Vallarta with the intent not to sell or lease them as advertised.  

92. Defendants’ scheme and concealment of the true characteristics 

of the Hyatt Ziva Puerto Vallarta were material to Plaintiffs, as Defendants 

intended. Had they known the truth, Plaintiffs would not have purchased a 

stay at the Hyatt Ziva Puerto Vallarta.  

93. Plaintiffs had no way of discerning that Defendants’ 

representations were false and misleading, or otherwise learning the facts 

that Defendants had concealed or failed to disclose, because Defendants’ 

marketing campaign was comprehensive and sophisticated, and 

Defendants conceal their internal business operations from the public. 

Plaintiffs did not, and could not, unravel Defendants’ deception on their 

own. 

94. Defendants had an ongoing duty to Plaintiffs to refrain from 

unfair and deceptive practices under the CLRA in the course of their 

business. Specifically, Defendants owed Plaintiffs a duty to disclose all the 

material facts concerning the actual arrangements and operating structure 

of the Hyatt Ziva Puerto Vallarta because they possessed exclusive 

knowledge which they intentionally concealed from Plaintiffs, and  they 

made misrepresentations that were rendered misleading because they were 

contradicted by withheld facts. 

95. Plaintiffs suffered ascertainable loss and actual damages as a 

direct and proximate result of Defendants’ concealment, 

misrepresentations, and/or failure to disclose material information.   

96. Defendants’ violations present a continuing risk to Plaintiffs as 
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well as to the general public. Defendants’ unlawful acts and practices 

complained of herein affect the public interest. 

97. Pursuant to Cal. Civ. Code § 1780(a), Plaintiffs seek an order 

enjoining Defendants’ unfair and/or deceptive acts or practices, and any 

other just and proper relief available under the CLRA.   

98. On September 28, 2023, Plaintiffs sent a notice letter to 

Defendants complying with Cal. Civ. Code § 1780(b). Should Defendants 

fail to correct all of the violations of the CLRA set forth herein within 30 

days, Plaintiffs will seek leave to amend this Complaint to seek actual 

damages.    

99. Pursuant to section 1782(d) of the CLRA, attached hereto as 

Exhibit 3 is the affidavit showing that this action has been commenced in 

the proper forum. 

THIRD CAUSE OF ACTION 

Deceit by Misrepresentation/Omission 

(As to all Defendants)  

100. Plaintiffs reallege and incorporate by reference each and every 

allegation stated above as though fully set forth herein. 

101. At all times herein relevant, Defendants represented and held 

out to the public that the Hyatt Ziva Puerto Vallarta is a Hyatt property 

and is operated in accordance Hyatt’s claimed luxury resort standards. 

Defendants made these representations knowing that they were false, and 

with the intention to have vacationers such as Plaintiffs rely on those 

representations and book stays at the Hyatt Ziva Puerto Vallarta.  

102. The Hyatt Defendants represent, either directly or by 

implication and omission, that they directly control how Hyatt branded 

hotels should be run, managed, and operated. And the Playa Defendants, 

who are well aware of these representations and omissions by the Hyatt 
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Defendants, purposefully omit telling travelers such as Plaintiffs that they 

aren’t true. Defendants’ actions towards the public would lead any 

reasonable person to believe the Hyatt Ziva Puerto Vallarta was 

Defendants’ agent and that Defendants stood behind the Hyatt Ziva Puerto 

Vallarta. Plaintiffs James Carter and Anastasia Duboshina relied on that in 

booking their trip to the Hyatt Ziva Puerto Vallarta, and they did so 

reasonably. 

103. The above statements and representations by Defendants 

through 100 were false. Additionally, Defendants omitted material 

information that a reasonable consumer would rely on, rendering other 

statements misleading or false. Defendants nevertheless intended for 

Plaintiffs to rely on its direct and implied representations about the safety 

and security of its hotel, and Plaintiff did so rely. 

104. As a result of Plaintiffs’ reliance on Hyatt Hotel’s false 

representations, Plaintiffs booked a stay at the Hyatt Ziva Puerto Vallarta 

and were injured and suffered damages in connection with the wrongful 

death of their child, Nico James Carter, as alleged above. 

FOURTH CAUSE OF ACTION 

Negligent Infliction of Emotional Distress 

(As to all Defendants) 

105. Plaintiffs reallege and incorporate by reference each and every 

allegation stated above as though fully set forth herein. 

106. Plaintiffs James Carter and Anastasia Duboshina are the father 

and mother. Respectively, of Decedent Nico James Carter. 

107. At all times relevant, Defendants, through their agents, owned, 

operated, designed, leased, rented, advertised, supervised, maintained, 

inspected, modified, repaired, oversaw, possessed, and controlled the 

Hyatt Ziva Puerto Vallarta. 
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108. As a direct and legal result of the negligence and statutory 

violations by Defendants, individually and through their agents, Plaintiffs 

were caused severe emotional distress and mental suffering, anguish, 

fright, horror, nervousness, grief, anxiety, worry, and shock when they 

perceived their son being seriously and fatally injured.  

109. At the time Decedent Nico Carter fell to his death, Plaintiffs 

were contemporaneously aware that Defendants’ conduct was causing 

injury and death to their toddler son, Decedent Nico Carter. 

110. At all times relevant, it was foreseeable that such 

contemporaneous observance by Plaintiffs would result in serious and 

severe emotional pain and suffering and permanent psychological damage. 

111. Defendants’ carelessness, negligence, and violation of statutes 

was a substantial factor in causing Plaintiffs’ severe emotional distress and 

mental suffering, anguish, fright, horror, nervousness, grief, anxiety, worry 

and shock. 

112. As a direct and legal result of the dangerous and negligent 

conduct of Defendants Hyatt Hotels and DOES 1 through 100, Plaintiffs 

suffered, and will continue to suffer, severe emotional distress, mental 

pain, all to their general damage in a sum to be determined according to 

proof. 

WHEREFORE, Plaintiffs pray for judgment against the Defendants, 

and each of them, as follows: 

1. For wrongful death damages according to proof; 

2. For damages that would have survived under law had Nico 

Carter survived;  

3. For  medical expenses, loss of earnings and earnings capacity 

and all incidental expenses according to proof; 

4. For interest from the date of incident to the time of judgment; 
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5. For appropriate injunctive relief barring Defendants from 

continuing to engage in the wrongful conduct alleged herein; 

6. For damages for severe emotional distress caused by 

contemporaneously observing the death of their son due to Defendants’ 

misconduct; 

7. For costs of suit incurred herein; and 

8. For such further relief as the Court deems proper. 

 

DEMAND FOR JURY TRIAL 

NOTICE IS HEREBY GIVEN that plaintiffs demand trial by jury in 

the above-captioned matter. 

 

Dated: October 5, 2023 CASEY GERRY SCHENK 
FRANCAVILLA BLATT & PENFIELD, LLP 

  
 
By: 

 
s/Robert J. Francavilla 
________________________________ 
ROBERT J. FRANCAVILLA 
rjf@cglaw.com 
Attorneys for Plaintiffs 
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2. This Declaration is being made in connection with the 

Complaint being concurrently filed in this matter. 

3. I am the biological mother of decedent Nico James Carter. Nico 

passed away on or about October 11, 2021 in Puerto Vallarta, Mexico when 

he fell from an open and unguarded balcony area that was missing a 

protective plexiglass pane. The fall happened at the Hyatt Ziva Puerto 

Vallarta. 

4. No proceeding is now pending in California or elsewhere for 

the administration of the decedent's estate. 

5. Pursuant to California Code of Civil Procedure§ 377.60, I am 

the decedent's successor in interest (as defined in Section 377.11 of the 

California Code of Civil Procedure) and succeed to the decedent's interest 

in the action or proceeding.  

6. No other person has a superior right to commence the action or 

proceeding or to be substituted for the decedent in the pending action or 

proceeding. 

7. A certified copy of the decedent's death certificate is attached to 

the Complaint, pursuant to CCP § 377.32(c). 

8. I affirm or declare under penalty of perjury under the laws of 

the State of California that the foregoing is true and correct. Executed on 

August� 2023, at San Diego, California. 

Anastasia Duboshina 

880 

Declaration under CCP § 377.32 
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